F O R 
ROBERT DEWAR Glaſier in Edinburgh, 


TO THE 


PETIT ION of Patrick Miller and Meſſieurs 
Gibſon and Balfour, Merchants in Edinburgh. 


OST of the Manufactories in Scotland are carried 
on in Copartneries, by Perſons who have aſſo- 
ciated themſelves into private Companies, and 
who, in all their Actings, are denominated by 

the Firm which they have aſſumed, and one of their Number 

is uſually made choice of, to whom the general Manage- 
ment of the Copartnery Concerns, keeping their Books, Oc. 
is intruſted. | | 
Many of theſe Copartneries are ſet on foot without any 
written Articles, which, however uſeful in Queſtions amongſt 
the Partners themſelves, for regulating their reſpective Shares 
in the Copartnery, and other Matters of common Concern, 
are never made publick, and conſequently not underſtood to 
be binding upon third Parties, who contract with the Ma- 
nager or Inſtitor, upon the Faith and Credit of the Company, 

The Lieges, in general, have no Acceſs to know what theſe 

private Rules and Regulations are, and it would occafion in- 


finite Embaraſſm̃ent in conducting theſe Copartnery-concerns, 
A Was 


2 
was every Perſon who contracts with ſuch Manager or Inſti- 
tor, obliged to reſort to, and demand Inſpection of, the Ar- 
ticles of Copartnery, in order to know whether the Actings 
of the Inſtitor were preciſely agreeable to the Rules laid down 
by theſe private Articles. 


That written Articles are not eſſential to the Conſtitution 


of ſuch Copartneries, but that they may be eſtabliſhed and 


proved rebus & factis, is a Propoſition which can admit of no 
Diſpute, ſo the Rule is laid down in J. 4. pro ſocio.Societa- 
tem coire et re et verbis, et per nuncium fe nos, dubium non 
eft, are the Words of that Law; and this founds the Diſtinc- 
tion between the ſocietas expreſſa et tacita ; the firſt, Quæ 
expreſſa conventione, the other, Que re contracti dicitur, id eff, 
rebus ipſis et factis. But as third Parties contracting with the 
Company have no Acceſs to know whether there are an 
written Articles of Copartnery, or what the Particulars there- 
of are, where the ſame are not publiſhed, thoſe who contract 
with the Inſtitor, can only judge of his Powers from his 
ouvert Actings, as known to, and approven of, by the Com- 


pany 3; and if, in theſe his Achngs, he counteracts, or goes 


beyond the Powers which by the original Articles, whether 
written or verbal, were meant to be committed to him, the 
Company have themſelves to blame ; and it 1s more juſt, that 
they ſhould! ſuffer by the Fault of their Partner or Inſtitor, 
than that third Parties, contracting with him. upon the Faith 
of the Company, fhould ſuſtain ſuch Damage or Loſs. 

"To illuſtrate this by one or two Examples, the Application 
of which to the Caſe in hand will be obvious and eaſy, ler 
the Caſe be ſuppoſed, that, by the written Articles of Co- 
partnery, appointing one of their Number to be their general 
Manager or Inſtitor, and impowering him to uſe the Com- 
pany Firm, it had been conditioned, that he ſhould not take 
up Money from third Parties, upon Bond or Bill, above 100 l. 
but that, for any Sum within the 100 J. he ſhould be at li- 
berty to grant Bonds or Bills under the Company's Firm. 


The 


The Perſon ſo authoriſed acts warrantably in borrowing to 
the Extent of 100 J. and in granting Bonds and Bills under 
the Firm of the Company for that Sum; but, upon a parti- 
cular Occaſion, finding the Affairs of the Company to require 
the immediate Advance of 150 l. he goes beyond his Limit, 
and takes up from different Hands the larger Sum of 150 /. 
and miſapplies the Money in whole or in part; each of theſe 
Lenders are within the Rule preſcribed, and have no Acceſs 
to know the Lendings by one another, but the whole, when 
joined together, exceeds the 100 /. beyond which the Inſtitor 
was not allowed to go, it would ſurely be a hard Caſe, if 
that Limitation 1n the private Articles, kept by the Partners 
in their Pocket, was thus to be madea Handle of to the Pre- 
judice of third Parties, contracting bona fide upon the Credit 
of the Company. 

The Anſwer would be obvious and ſufficient, that the Fault 
lay in the Copartners themſelves, who had thus intruſted their 
 S:cius and Inftitor, to take up Money in name of the Com- 
pany, upon Bonds and Bills, and were in the Knowledge of 
his granting ſuch Securities, that this was ſufficient to juſtify 
third Parties in contracting with him upon the Faith of the 
Company,. and that as they had no Acceſs to know the pri- 
vate Articles of Agreement, they could not. be affected there- 
by.. | | 

. let it be ſuppoſed, that, in a Copartnery for buy- 
ing of Grain, the Management of which had been commit- 
ted to one of the Partners, as Inſtitor appointed by the reſt, 
it had been conditioned by the written Articles of Agree- 
ment, that he ſhould not, at any one Lime, buy above ſuch 
a Quantity of this or the other Grain, leſt, by ſo doing; 
he ſhould overcharge their Granaries ; the Partner, ſo au- 
thoriſed, makes different Bargains with different Perſons, at 
one and the ſame Time, whereby, upon the whole, he goes 
beyond his Boundary,. though the Quantity bought of each 
Individual is within the ſame; the Reſpondent ſubmits it to 


your 
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your Lordſhips, whether, in ſuch Caſe, theſe private Articles, 


kept in the Partners Pocket, could be obtruded to thoſe who 
had contracted with the Inſtitor upon the Faith of the Com- 
any? 7 
F de other Inſtances of the ſame Tendency might 
be figured, to evince the Injuſtice and Abſurdity of ſuch a 
Doctrine ;—and it is no good Anſwer to ſay, that at this rate 
there would be no Safety in ſuch Copartnery Undertakings, 
if the Articles upon which their Copartnery was eſtabliſhed, 
were not to be obſerved; the Anſwer is obvious, that it is 
the Buſineſs of the Partners not to commit ſuch Powers to 
any one of their Number, which may be ſo abuſed; and it is 
more juſt that they ſhould ſuffer by the Fault of their Part- 
ner, to whom they have committed ſuch Powers, than that 
third Parties, who contract with him upon the Faith of the 
Company, ſhould be enſnared. 3 

It may alſo be aſſumed as an undoubted Fact, that what- 
ever Circumſpection is uſed in the original Eſtabliſhment of 
theſe Copartneries, by circumſcribing them within certain 
Limits, there is not one of a hundred where theſe are not de- 
parted from ; whereby the Copartnery, which did not re- 
quire any written Articles to its Eſtabliſhment, comes to be 
varied, rebus et factis, ariſing from numberleſs unforeſeen In- 
cidents, and of which a ſtronger Example cannot well be 
- conceived, than what occurs in the preſent Caſe. 

Such was the Nature of the Copartnery entered into by 
the Petitioners and John Weir, Merchant in Edinburgh, con- 
form to private Articles of Agreement, dated the 1ſt July 
1763. 

Theſe Articles proceed upon a Declaration of the mutual 
Truſt and Confidence they repoſed in each other, whereupon 
they had reſolved to enter into a Copartnery for carrying on 
a Linen-trade for the Space of five Years, under the Manage- 
ment of John Weir; and therefore, by the firſt Article, it is 
agreed, that the ſaid Trade and Buſineſs is to be carried 8 

an 


and managed by the ſaid John Meir, in the Name and by the 
Firm, Jobn Weir and Company. | 

© By Article zd, the capital Stock of ſaid Company is agreed 
to be 24007. to be contributed by the Proportions therein 
ſtated, : whereof John Weir was to contribute 1200 J. fo that, 
beſides his having the general Management of the whole Co- 
partnery- concerns, he was to have an Intereſt therein equal 
to that of all the other Partners, and was to ſuffer Loſs pro- 
portionally. | 
By Article 4th, it 1s conditioned, that whatever further 
Sums ſhall from time to time be wanted, for carrying on ſaid 
Trade, the Partners ſhould advance the ſame, according to 
their:reſpeive Proportions of the capital Stock. 

The 6th Article provides, that, during the Continuance of 
ſaid Copartnery, John Meir ſhall not be concerned in any o- 
ther Buſineſs with any Perſon whatever, and * that he hall 
not, without the Conſent of one of the Partners, make any 
« Sales or Purchaſes above the Value of 1001. Sterling.“ 

The 9th Article concludes in theſe Words: And the 
 «-faid John Weir ſhall not borrow any Money for the Com- 
* pany's Account, or under their Firm, without the previous 
«*- Conſent of all the Partners, under the Penalty of Half the 
Money ſo borrowed:” 

And, by the 11th Article it is agreed, that whatever other 
Rules and Regulations, or Alterations - of the Articles before 
mentioned, ſhall, by the ſaid Partners, be judged uſeful and 
neceſſary, for the better carrying on and managing the Af- 
fairs of the ſaid Company, and ſhall be inſert in their Jour- 
nal and ſigned by them, or which {hall be agreed to by any 

other: Writing under their Hands, the ſame ſhall be equally 
binding as if therein ingroſſed. 

Whether any, or what Additions or Alterations were made 
upon theſe original Articles, by any private Writings, the 
Reſpondent cannot preſume to fay; but, as from the Com- 
pany's Books of Accounts * that they came to have 
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a Concern in other Branches of Trade, which had no imme. 
diate Connexion with the Linen- manufactory; theſe other 
Matters, particularly their dealing in Stockings, &c. their 
bringing ace. from the Plantations, large Parcels of Planta- 
tion- goods, ſuch as Rum, c. theſe muſt either have been 
left without any Rule, to be managed at the Diſcretion of 
the Inſtitor, or other private Articles of Agreement muſt have 
been eſtabliſhed, which laſt the Petitioners do not pretend to 
ſay was the Caſe. | 

In December 1764, the Reſpondent had thrown into his 
Hands 160 J. Sterling, no inconſiderable Part of his ſmall 
Stock, of which John Weir having received Intelligence, and 
pretending, as he ſaid, to have Occaſion for that Sum for the 
Uſe of the Company, it was the Reſpondent's Misfortune to 
impreſs that Money into his Hands, upon a Bill payable in 
ſix Months, granted in the uſual Stile of the like Bills, which 
he was in daily uſe to grant, and which circulated currently 
in this Town, under their known Firm of John Weir and 
Company. | 1 

Upon Fohn Meir's unexpected Inſolvency, the Reſpondent 
made his Demand for Payment of the Contents of this Bill, 
upon the Petitioners, the other Partners—which they were 
then ſo far from diſputing, that it is Fact, and which it is 
preſumed they will not deny, that they not only told him it 
ſhould be paid, when due, but did actually lodge the Money 
with their Clerk, with Orders to pay it, but which they at- 
terwards recalled, upon being adviſed, that as the Articles of 
Copartnery did not authoriſe Weir to borrow Money under 
the Company's Firm, without the previous Conſent of the o- 
ther Partners, they were not bound to acknowledge this Bill 
as a Company's Debt. 

They could not well imagine, that the Reſpondent would 
agree to this, and therefore they took the ſtart, and without 
waiting a Charge, applied for and obtained Suſpenſion; 
which coming to be diſcuſſed before the Lord Kaims, it was 


the 


he Reſpondent's Misfortune to have his Lordſhip's Interlo- 

cutor againſt him. But when the Queſtion was brought un- 

der your Lordſhips Review, by a Reclaiming Petition and 
Anſwers, you were pleaſed to be of a contrary Opinion, and 

by Interlocutor 14th June laſt, * you repelled the Reaſons of 

«* Suſpenſion, found the Letters orderly proceeded, and de- 

10 cerne * | 

The Suſpenders reclaim; and, though they do not pretend 
to have any thing new to offer, either in Point of Fact or Ar- 
gument, they pray your Lordſhips to alter your former In- 
terlocutor, and to ſuſpend the Letters ſimpliciter. 

The Petition 1s introduced with a falſe Alarm, as if the 
Trade of the Nation was in danger by this Judgment, as 
there could be no Security in theſe Copartnery Undertakings, 
which had no Relation to the borrowing or lending of Mo- 
ney, if any one of the Partners, uſing the Firm of the Com- 
pany, could take up what Sums he pleaſed, and by granting 
Security therefor, in Name of the Company, ſubject the o- 
ther Partners to the Payment of the Sum ſo borrowed; and 
this more eſpecially in the preſent Caſe, where, by the ori- 
ginal Articles of Copartnery, it had been expreſly condition- 
ed, that Weir, the managing Partner, {hall not borrow any 
Money for the Company's Account, or under their Firm, 
without the previous Conſent of all the Partners, under the 
Penalty of Half the Money ſo borrowed. 

The Argument upon the general Point is thought to be 
fully obviated by the Principles laid down in the former Part 
of theſe Anſwers. The Obſervations thereupon made, and 
the Examples with which they are enforced, the Reſult of 
all which is, That however effectual private Articles of Agree- 
ment may be for determining Queſtions amongſt the Part- 
ners themſelves, third Parties who contract with them, or, 
as in this Caſe, with the Inſtitor, as they have no Acceſs 
to know, ſo they cannot be bound by theſe private Ar- 


ticles, | 
And 


And your Lordſhips will conſider, what an Embaraſſin ent 
it would occaſion in every Branch of Trade, carried on hy 
Companies under one common Firm, if erery Perſon having 
Occaſion to contract with them, or their Inſtitor, was previ- 
ouſly bound, not only to take Inſpection of the written Ar. 
ticles, it ſuch exiſted, and of all other private Writings, En. 
tries in Journals, &c. whereby any Alteration had been 
made upon their original Articles, in order to know, whether 
the Manager or Inſtitor was acting within or without hig 
Powers; the Examples already given prove how impractica. 
ble this would be, and, conſequently,” that however ſuch pri- 
vate Articles may be binding among the Partners themſelves, 
they were neither underſtood, not intended to be effectual 
upon third Parties, contracting upon the Faith of the Com- 
pany, as, upon that Suppoſition, they muſt have been pub- 
liſhed in ſome Manner or other, to put the Lieges upon their 
uard. | + 

And to illuſtrate this by another Example taken from 
theſe very Articles: John Meir, is thereby reſtrained from 
making Sales or Purchaſes above the Value of 100 I. Whe- 
ther by this was intended, that he ſhould not ſell Goods, 
above that Value, to any one Perſon, or purchaſe: Goods a- 
bove that Sum from one Perſon, or that his whole Sales and 
Purchaſes, ſo made, from different Perſons ;. ſhould not ex- 
ceed the 1000. is not eaſy to determine; but ſuppoſing, for 
Argument's Sake, and which is the moſt probable, the Mean- 
ing to be, that his whole Sales or Purchaſes made at one 
Time, though from different Perfons, ſhould not exceed that 
Sum, how were the Lieges tolknow this Reſtriction? and ſup- 
poſing they had known it, how could they have dealt with 
him with any Kind of Security? the Sale to, or Purchaſe 
from every Individual, was within the Sum allowed, bu 


when the whole are thrown. into one Sum, they exceed tic 
fame. 


It 


9 | : 

It may have been wrong in the Manager to commit that 
Exceſs, the Fault lay in the Partners, in their allowing him 
the Liberty to buy and ſell in the Name, and under the Firm 
of the Company, without ever publiſhing this Reſtriction, or 
taking ſome other effectual Meaſure to prevent his exceeding 
his Powers. | 

The Matter now in diſpute depends upon the very ſame 
Principles, Weir was authoriſed to uſe the Firm of the Com- 
pany, and, in conſequence thereof, the great Number of 
Bills which he granted, and which had a current Cir- 
culation through this Town, paſſed from Hand to Hand, 
without any Doubt or Suſpicion of their being binding upon 
the Company. 

That he was 1n the Practice of granting ſuch Bills, and 
that the ſame were acknowledged by the Company, and paid 
by them, and that theſe Bills circulated freely, and had a 
Currency as the Bills of any other Company, or private Par- 
ties, are 10 many known Truths, as appear from the Condeſ- 
cendence, or Excerpts from the Company's Books, and of 
which many more Examples could have been produced, had 
that been thought neceſſary. 

The Petitioners are pleaſed to ſay, that theſe Bills were 

ranted to Manufacturers, for the Price of Goods purchaſ- 
ed by them, for carrying on the Copartnery Buſineſs, and 
that the Company's allowing Weir to grant ſuch Bills, can be 
no Authority for his taking up Sums of Money upon Loan, 
and granting Securities therefor. 

hut it is ſubmitted to your Lordſhips, that this Anſwer is 
in no Degree ſufficient, that moſt of theſe Bills may have 
been granted to Manufacturers, may poſſibly be true, but 
there are others of them which do not ſeem to come under 
that Diſtinction. In the Condeſcendence exhibited by the 
Suſpenders, they were pleaſed to add the Deſignation of moſt 
of the Drawers of theſe Bills, ſtiling them Manufacturers, 
though not one of them bears the Deſignation of the Drawer, 

C but 


| [ 10 | 
but the Deſignations of ſeveral of them are omitted in the 
Condeſcendence, probably becauſe they are not Manufactu- 
rers; the Reſp6ndent knows this to be the Caſe of one 
Bill, drawn by Johnſton and Smith of Edinburgh, Bankers. 

This of itſelf is ſuffieient to demonſtrate, that Weir”s 
Power of granting Bills in name of the Company, was not 
limited to Purchaſes made from Manufacturers. 

But ſuppoſing that ſuch Limitation had been intended, as 
the Petitioners were in the Knowledge, that theſe Bills, 
which had a free Circulation, paſſed from Hand to Hand 
by Indorſations, and were moſtly taken up on Diſcount by 
the Bank, or by the Britiſh-linen Company, and were ulti- 
mately paid by them, were not granted to the Creditors of 
theſe Bills, qua Manufacturers, but tanquam quilibet, and ve- 

few of them bearing to be for Value in Goods, or any o- 
ther Mark, whereby one could be led to ſuppoſe they were 
granted for Goods, but either bearing Value in general, or 
to account, ſo that the Purchaſers of theſe Bills, could not 
| poſſibly know for what Values, or to Perſons of what 
© - Character, they were granted ;. and as the Petitioners, when 

in the Knowledge of Weir's being in the daily Practice of 
granting ſuch Bills, and of their paſſing from Hand to Hand 
by Indorſation, did clearly approve of his Practice in ſo do- 
ing, and thereby conſtitute the Lieges in bona fide to pur- 
; chaſe their Bills, they are barred perſonali exceptione, from 
| objecting to any Bill, which. he granted in name of, and un- 
der Firm of, the Company. 
\ 


If the Reſpondent had indorſed his Bill to any other Per- = I 
ſon for Value, and which might have paſſed by Indorſa-- Se 


tion through. twenty different Hands, it would have been. to 
a hard Caſe; if the Holder of this Bill, in order to intitle thi 
; him to recover the Payment from the Company, had been Se. 
| obliged to enter into an Expiſcation and Proof, what the WC 


| true Cauſe of granting that Bill was, when there were ſo ma- be 
| ny 
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ny daily Inſtances of ſuch Bills being granted, and acknow- 
ledged by the Company. 

And as this would have been no good Defence againſt any 
third Perſon purchaſing theſe Bills in a fair Way of Com- 
merce, it does not occur, how it ſhould operate againſt the 
Reſpondent, unleſs it can be maintained, that he ought to 
have known the private Articles, and that John Weir was 
thereby reſtrained from borrowing any Sum on the Com- 

ny's Account, for that this Money was furniſhed upon the 
Credit of the Company, 1s proved as much as any Thing of 
the Kind can be, by its being granted under the known eſta- 
bliſhed Firm of the Company. 

The Petitioners are at a loſs to conceive, how a Perſon of 
the Reſpondent's Rank and Credit in Edinburgh, ſhould have 
been ſo well acquainted with Zohn Meir's being in uſe to 
grant Bills under the Firm of Weir and Company, and upon 
Suppoſition of his not having Acceſs to know this Fact, the 
Inference they draw from it is, that the Reſpondent muſt 
have lent the Money upon the perſonal Credit of Weir. 

It is believed your Lordihips will not think this a Circum- 
ſtance worthy of inveſtigating ; the Reſpondent's Trade, as a 
Glazier, could be no Bar to his being informed of a 
Fact, which was notorious to every Perſon that had ever 
| heard of this Company, and whoſe Bills were conſtantly in 

the Circle. 

The Reſpondent himſelf was no Judge, whether the Secu- 
rity offered for the Loan of this Money, which he under- 
ſtood was to be repaid at the End of fix Months, was fuch a 
Security as he ought to reſt ſatisfied with; but he avers it 
to be Fact, that thoſe he adviſed with; when the Loan of 
this Money was propoſed, gave it as: their Opinion, that the 
Security was unqueſtionable, that the whole Copartnery 
would be bound for it, telling him, that they had ſeen Num- 
bers of the Bills above mentioned, circulated in Edmburgh. 

Thus 
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[141] 
Thus far the Argument has proceeded upon Suppoſition, 
that it had been the Meaning and Underſtanding of the Part- 


ners, by the aforeſaid Articles, that Weir was not to be at li- 


berty, upon any account whatever, to borrow any Sum upon 
the Credit of the Company, and that if he ſhould do in the 
contrary, thoſe from whom he took the Money were to have 
no Claim againſt the Company on that account. The Peti- 
tioners are indeed pleaſed to admit, that whatever Weir did, in 
the ordinary Courſe of Adminiſtration of the Affairs of this Co- 
partnery, the Company would be bound to make good the 
ſame; but as the declared Purpoſe of the Copartnery was to 
carry on the Linen- trade upon a limited Capital, and as the 
borrowing of Money was no ordinary Act of Adminiſtration, 
they inſiſt, that tho' there had been no Proviſo to the contrary, 
Meir would not have been intitled to grant Bills for borrowed 
Money that ſhould be binding on the Company, though they 
do not diſpute that ſuch Bills might have been granted for 
the Price of Goods furniſhed. to the Company, and that this 
muſt obtain with double Force, when, by the Articles of 
Agreement, he was ſo expreſly reſtrained from borrowing 

Meaty.- m. 8 
The Reſpondent has ſhown, in the former Part of theſe 
Anſwers, that this was not the Company's own Senſe and 
Underſtanding of the Matter; for that the Bills which Weir 
was in uſe to grant, were granted promiſcuouſly, as occaſion 
offered, ſome for Value, without ſpecifying what their Va- 
lue was, ſome, and theſe but very few, for Value in Goods, 
others for Value in Account: That the Bills, ſo granted, 
were currently circulated, and taken up both by the Bank 
and Britiſʒßhᷣ Linen Company, as holding them to be good 
Company Bills, without enquiring what Value was paid for 
them: That ſome of them were granted to Perſons who 
were no Manufacturers; and that the Petitioners never pre- 

tended to find Fault with their being granted in that * 
ut 
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But the Reſpondent can by no means agree, that the Clauſe 
referred to, can, by any fair Conſtruction, admit of ſuch 
Meaning; for, if it had been underſtood, either upon the ge- 
neral Principles of Law, or, from the written Articles of 
Agreement, that Weir had no Power, by taking Money upon 
Loan, and granting Bills therefor, to bind the Company, to 
what Purpoſe ſhould an expreſs Prohibition have been thought 
neceſlary ? As the Clauſe is worded, it would ſeem to im- 

rt the direct contrary, viz. that from the Apprehenſion 
they had, that Wer, by borrowing Money, and granting 
Bills in name of the Company, might effectually bind the 
Company, they reſolved to ſecure themſelves againſt any 
Danger from that Quarter. 

To guard againſt this Evil, the Certification annexed was 
not a Voidance of the Securities, or any Proviſo that the ſame 
ſhould not be effectual againſt the Company, but a Penalty up- 
on Weir, viz. a Forfeiture of Half of the Money ſo borrowed, 


without the previous Conſent of all the Partners, manifeſtly 
ſuppoſing, .that the Company were to be bound to make 


good the Sums they had borrowed upon their Credit, as there 
could be no juſt Cauſe for ſubjecting him to ſo high a Penal- 
ty, where the Company could ſuffer no Damage by his Bor- 
rowings upon their Credit, and under their Firm, if they 
were not bound to make good the ſame. 

And what ſerves to put this Matter beyond all Doubt, is, 
that the Agreement concludes with a general Penalty reſpect- 
ing the whole preceeding Articles, whereby they are ſeveral- 
ly bound to perform the Premiſſes, hmc inde, under the Pe- 
nalty of 100 J. Sterling. So that, by the ſame Argument, it 
might be ſaid, that every tortious Act done by one or other 
of the Partners, contrary to one or other of the aforeſaid Ar- 
ticles, ſhould have the Effect to exeem the Company from 
being bound to third Parties, by the Acts and Deeds of the 
ſeveral Partners, in ſo far as theſe were contrary to their pri- 
vate Articles of Agreement, —_ for every ſuch Breach, 

the 


LL — 
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the Penalty eſtabliſhed by the Contract itſelf was the For- 
feiture of 100 J. 

That this was not the Petitioners Senſe and Underſtanding 
of the Matter, will appear from this other Conſideration, viz, 
that Patrick Miller furniſhed a Caſh- account to the Company, 
whereby Weir was enabled, as Occaſion required, to take u 
from him whatever Sums he had uſe for; and as, by theſe 
Advances, Miller became a private Creditor of the Company's, 
the Reſpondent would aſk the Queſtion, whether theſe Ad- 
vances, upon the Credit of this Caſh- account, were not ſo ma- 
ny Loans to the Company, and whether, ſuppoſing Meir had 
miſapplied any Part of the Money taken up upon the Com- 
pany's Credit, Mr. Miller would not have thought himſelf 
juſtly intitled to have claimed Payment thereof from the 
Company ? And if it ſhall be admitted, that the Company 
were bound to make good theſe Advances by Miller, it does 


not occur what Differenee they thould make, whether theſe 


Sums were taken up from Miller or any third Perſon, if the 


Advances. were truly made upon the Faith and Credit of the 


Company. | 
And this leads the Reſpondent, in the /aft place, to ob- 
ſerve, independent of all the above Arguments, that, from the 
res geſta it appears, that this Sum was truly applied for the 
Company's Uſe : An Account was opened between the Com- 
pany and Mr. Miller, as a Fund of Credit to the Company, 
to be uſed by Weir as Occaſion ſhould require, without any 
expreſs Authority from the other Partners for that Purpoſe: 
Upon this Credit, Weir, the Inſtitor, got Money from Mr. 
Miller, for the Uſe of the Company, and paid it back as the 
Funds of the Company came into his Hands. 
In this Operation, Mr. Mailer acted as a-private Creditor to 
the Company, not as a Partner. On the 4th December 1 7 64, 
Miller was in Advance to the Company: Meir, at that pre- 
ciſe Period, borrowed 160 J. from the Reſpondent, and the 
very next Day, Weir pays over. that preciſe. Sum to Miller, 
| which, 
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which, of courſe, diminiſhed ſo much of the Debt the Com- 
pany owed to him. The Identity of the Sums, and the im- 
mediate Application of it to the Payment of Miller, is De- 
monſtration that it was the Reſpondent's Money that was 
thus applied; and, if your Lordſhips are ſatisfied, that ſuch 
truly was the Caſe, it is humbly ſubmitted, with what Juſtice 
the Company can take Advantage of this Borrowing to di- 
miniſh their Debt. to Miller, at the Reſpondent's Expence. 

This would be plainly catching a moſt undue Advantage. 
Suppoſing the Company had been Debitors by Bond in 1001. 
and that Weir had borrowed from any other Hand the like 
Sum, and applied it in Payment of the Company's Bond, no 
Prejudice would thereby be done to the Company, when 
bound to make good the Sum that had been borrowed to pay 
their former Debt, becauſe, in ſo far it was in rem ver/am for 
the Company ; ſo that upon the whole Principles, unleſs he 
can ſatisfy your Lordſhips, that the 160/. paid to Miller on 
the 5th December, was not the 160/. advanced by the Re- 
ſpondent to Weir, the Evening of the preceeding Day, but 
aroſe from the Company's proper Funds, every Principle of 
Law, Juſtice, and good Conſcience, obliges them to make 


good this Sum to the Reſpondent. 


In reſpect of all which, it is hoped your Lord- 
ſhips wall have no Difficulty in adhering to 
your former Interlocutor, and refuſing the 
Defire of this Petition. 


ALEX. LOCKHART,. 


